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OPINION

Asaresult of aseriesof burglaries, the petitioner wascharged with first-degreefelony
murder for a killing which took place during the perpetration of a residentid burglary and with
various counts of aggravated burglary." He was a minor at the time of the crime, and he had two
juvenileaccomplices. The petitioner waived hisright to atransfer hearing in juvenile court as part
of a plea agreement with the state which called for him to receive a fifteen-year sentence on a
second-degree murder conviction. Although it isnot entirely clear from the record, it appears that
the petitioner was unable to fulfill his end of the plea agreement by providing detailed testimony

1The charging instruments are not in the record, and only one judgment for the murder caseisin the record.
W hat information we have regarding the original charges is discerned from the written plea agreement.



about the offense against his co-defendants.? In addition, one of the co-defendants entered a plea
conditioned upon the co-defendant’ s agreement to testify against the petitioner, and the petitioner
garnered a new felony charge while on bond. As a result, the plea offer was withdrawn. After
further negotiations, the petitioner ultimately entered a plea agreement in circuit court and was
sentenced to serve eighteen years on aconviction of second-degree murder, three years on each of
six aggravated burglary convictions, and an additional one year for the felony drug offense® All
sentences were imposed to run concurrently except for the sentence for the drug offense, which was
Imposed to run consecutively.

Shortly thereafter, the petitioner filed a pro se post-conviction claim, in which he
made numerous allegations of various shortcomings in the conviction proceedings. Counsel was
appointed. No amended petition was filed, although the issues presented for consideration were
narrowed by counsel at the hearing on the petition.

At the hearing, the petitioner cast all of his complaints in terms of the alleged
ineffective assistance of two of his attorneys, Dicken Kidwell and Robert Turner.* Mr. Kidwell
primarily represented the petitioner in juvenile court proceedings, and Mr. Turner took over shortly
after the petitioner’s case was transferred to circuit court. The petitioner complained that Mr.
Kidwell failedtoinvestigate alibi witnesses, encouraged the petitioner to waive hisright to atransfer
hearing and suppression hearing in juvenile court without explaining the effects of that action, failed
to adequately confer with the petitioner, failed to communicate a pleaoffer to him, and failed to get
thepleaoffer inwriting. The petitioner claimed that Mr. Turner failed to investigate alibi witnesses,
failed to file a motion to suppress the petitioner’ s inculpatory statement, and did not fully explain
the rights the petitioner waived in accepting a plea agreement.

At the conclusion of the proof, the lower court accredited the state’s evidence and
discredited that of the petitioner, and it dismissed the petitioner’s claims. This appeal followed.
After the case had been appeal ed but before the briefing process was compl ete, the state moved this
court to remand the case so that the lower court could fulfill its duty of making compl ete findings
of fact and conclusions of law on each ground presented. See Tenn. Code Ann. § 40-30-211(b)
(1997). This court granted the motion, remanded the case, and the lower court entered a detailed,
supplemental order as required by the Post-Conviction Procedures Act.® Inits supplemental order,
the lower court amplified itsfindingsregarding the petitioner’ slack of credibility as contrasted with

2Apparently, the petitioner was unwilling or unable to articulate the particulars of the crime in away that was
helpful to the state in prosecuting the co-defendants.

3The plea agreement did not specify an eighteen-year sentence for second-degree murder as one of its terms.
Rather, it appears that the state agreed to recommend an eighteen-year sentence with the ultimate length-of -sentence

determination to be made by the trial court. The court apparently followed that recommendation.

4There is some evidence that a third attorney may have briefly represented the petitioner, but no complaints
were alleged against that individual.

5That order has been of substantial assistanceto this court in our appellate review of the case.
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thefavorablecredibility of hisformer attorneys. Thecourt further foundthat Mr. Kidwell adequately
conferred with the petitioner, did not fall to investigate the petitioner’s proposed dibi witnesses,
explained the petitioner’ s optionsto him, obtained a settlement offer from the state contingent upon
the petitioner agreeing to testify against his co-defendants and consenting to transfer of hiscaseto
circuit court for entry of the plea, acted reasonably in relying onan oral agreement with the state, and
communicated the settlement offer to the petitioner. The lower court found that Mr. Turner could
not be faulted for failing to investigate dibi witnesses because the petitioner did not advise him of
such witnesses, and that Mr. Turner fully explained the plea agreement to the petitioner. The court
alsofound that the petitioner failed to demonstrate themerits of asuppression motion, so neither Mr.
Kidwell nor Mr. Turner could be faulted for faling to pursue one.

When a petitioner challenges the effective assistance of counsel, he has the burden
of establishing (1) deficient representation and (2) prejudice resulting from that deficiency.
Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Deficient representation occurs when counsel provides assistance
that fall sbel ow the range of competence demanded of attorneysin criminal cases. Bankstonv. Sate,
815 S.W.2d 213, 215 (Tenn. Crim. App. 1991). Prejudiceisthe reasonablelikelihood that, but for
deficient representation, the outcome of the proceedings would have been different. Overton v.
Sate, 874 SW.2d 6, 11 (Tenn. 1994). On review, there is a strong presumption of satisfactory
representation. Barr v. State, 910 SW.2d 462, 464 (Tenn. Crim. App. 1995).

In post-conviction proceedings, the petitioner has the burden of proving the claims
raised by clear and convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f) (1997). The post-
conviction court’ s factual findings are reviewed de novo with a presumption of correctness unless
the evidence preponderates otherwise; however, that court’s conclusions of law receive purdy de
novo review with no presumption of correctness. Fieldsv. Sate, 40 SW.3d 450, 457 (Tenn. 2001).

Inthe caseat bar, thepetitioner’ stestimony conflictedin nearly every material aspect
withthat of hisattorneys. To the extent that the petitioner wasnot at oddswith hisattorneys' factual
recollection of the case, the court rejected the negative conclusions that the petitioner drew from
those factsregarding the effectivenessof the attorneys. The lower court found all contested factual
issuesin favor of the state and concluded that the petitioner had not been deprived of the effective
assistance of counsel by either Mr. Kidwell or Mr. Turner. Upon review of the record, we cannot
say that the evidence preponderates to the contrary of the lower court’s factual determinations.
Moreover, we are unpersuaded that thelower court erred in its determination that counsel effectively
represented the petitioner.

Thus, the judgment of the lower court is affirmed.

JAMES CURWOOD WITT, JR., JUDGE



